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OPINION
PER CURIAM:

Terry Lee Robinson appeals from district court orders denying his
motion to vacate, set aside, or correct sentence under 28 U.S.C.A.

§ 2255 (West 1994 & Supp. 1998) and denying his motion for leave
to submit traverse. On June 2, 1998, the district court entered an order
dismissing Robinson's § 2255 motion as untimely, having determined
that the Antiterrorism and Effective Death Penalty Act (AEDPA)
required Robinson to have filed the motion within one year of the date
on which the judgment of conviction became final.* On July 9, 1998,
Robinson filed a"Motion for Leave of Court to Submit Traversein
Reference to Respondents Answer." Robinson's motion to submit
traverse does not mention the district court's June 2 order dismissing
his § 2255 motion and states no intent to appeal to this Court. The dis-
trict court denied Robinson's motion for leave to submit traverse on
October 8, 1998. Robinson filed a notice of appeal on October 21,
1998.

The time periods for filing notices of appeal are governed by Fed.

R. App. P. 4. These periods are mandatory and jurisdictional. See
Browder v. Director, Dep't of Corrections, 434 U.S. 257, 264 (1978)
(quoting United States v. Robinson, 361 U.S. 220, 229 (1960)). In
civil actions in which the United States or an officer or agency thereof
isaparty, al parties are accorded sixty days within which to filein
the district court notices of appeal from judgments or final orders. See
Fed. R. App. P. 4(a)(1). Exceptions to the appea period may be had
only if the district court extends the time to appeal under Fed. R. App.
P. 4(3)(5) or reopens the appeal period under Fed. R. App. P. 4(8)(6).
Robinson's notice of appeal was filed more than four months after the
district court's order dismissing his § 2255 motion. Furthermore,

*The order was entered before this Court's decision in Brown v.
Angelone, 150 F.3d 370, 374-76 (4th Cir. 1998).

2



Robinson's motion for leave to submit traverse cannot be construed
as anotice of appeal because thereis nothing in the pleading to sug-
gest that an appeal to this Court was sought. See Fed. R. App. P. 3(c);
United Statesv. Garcia, 65 F.3d 17, 19 (4th Cir. 1995) (holding that
court may find litigant has complied with arule where pleading is
functional eguivalent of what the rule requires). Because the notice of
appeal was untimely asto the June 2 order of dismissal, this Court is
without jurisdiction to consider the merits of the appea asto that
order.

To the extent that Robinson's motion to submit traverse could be
liberally construed as a motion for relief from judgment under Fed.

R. Civ. P. Rule 60(b), his appeal from the district court's denial of
that motion istimely. Rule 60(b) allows a court, on motion and upon
just terms, to relieve a party from final judgment for mistake, inadver-
tence, surprise, excusable neglect, or any other reason justifying
relief. See Fed. R. Civ. P. 60(b). This Court reviews the grant or
denial of Rule 60(b) motions for abuse of discretion. See National
Org. for Women v. Operation Rescue, 47 F.3d 667, 669 (4th Cir.
1995). A district court abusesits discretion if itsruling is based on
either an erroneous view of the law or a clearly erroneous assessment
of the evidence. See Cooter & Gell v. Hartmarx Corp., 496 U.S. 384,
405 (1990); Brubaker v. City of Richmond, 943 F.2d 1363, 1374 (4th
Cir. 1991).

The order denying Robinson's motion to submit traverse did not
address the rule of Brown v. Angelone that prisoners whose convic-
tions became final prior to the effective date of the AEDPA have a
grace period within which to file a § 2255 motion. See Brown, 150
F.3d at 374-76. However, under Brown, Robinson's § 2255 motion
wastimely if it wasin fact delivered to prison officials for mailing
on April 23, 1997. See Houston v. Lack, 487 U.S. 266 (1988).

We therefore vacate the October 8, 1998 order denying Robinson's
motion for leave to submit traverse, which may be liberally construed
as amotion under Rule 60(b), and remand to the district court for fur-
ther proceedings in order to ascertain whether, in light of Brown v.
Angelone, Robinson's § 2255 motion was timely. We deny a certifi-
cate of appealability and dismiss the appeal of the June 2, 1998 order
of dismissal as untimely. We dispense with oral argument because the
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facts and legal contentions are adequately presented in the materials
before the court and argument would not aid the decisional process.

DISMISSED IN PART, VACATED IN PART, AND REMANDED
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